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Thi s appeal raises questions about the constitutionality of a
monunent, dedicated to a |ocal citizen, |ocated on the grounds of
the Harris County G vil Courthouse. The rub is that the nonunent
contains an open Bible. The Plaintiff, Kay Staley, an atheist,
argues that the nonunent viol ates the Establishnent C ause, because
its primary purpose and effect are religious. Harris County argues
that its purpose and effect are secular — to nenorialize the life
of a worthy citizen whose contributions to the conmunity reflect
his Christian principles. W hold that although the nonunent at
one tinme may have passed constitutional scrutiny, its recent

hi story woul d force an objective observer to conclude that it is a



religious synbol of a particular faith, |ocated on public grounds
—- public grounds that may not reflect preference in matters of
religion under the Establishnent C ause of the First Amendnent of
the United States Constitution as interpreted and applied by nodern
day jurisprudence. We therefore affirm the district court’s
j udgnent .

I

The Courthouse was built in 1910 and is owned and operated by
Harris County, Texas, a political subdivision of the State of
Texas.! The Courthouse occupies the center of an entire city bl ock
in an area of downtown Houston that contains many other county
governnment buildings. Althoughit originally housed all county and
state courts and county governnent offices, the Courthouse is
currently designated as a G vil Courthouse, housing eighteen
courts, plus the county and district clerks’ offices.

In 1953, the Star of Hope Mssion (“Star of Hope”), a |ocal
Christian charity that provides food and shelter to indigents,
decided to build a nenorial to Wlliam S. Msher (“Msher”), a
prom nent Houston busi nessman and phil ant hropi st who had been a
| ong-tine, active supporter of Star of Hope before his death in
1948. Carloss Morris (“Mrris”), the president of the Star of Hope
M ssion in 1953, approached the Harris County Conm ssioners Court

and secured permssion to erect a nenorial to Msher on the

1 This recitation of the facts is taken largely from the
district court’s opinion.



Court house property. Mrris testified that Star of Hope sel ected
alocationin front of the Courthouse because of the pernmanence and
prom nence of its | ocation.

Star of Hope designed and paid for the Mdsher nonunent. It
was erected in 1956 in a plaza twenty-one feet from the nain
entrance to the Courthouse. The nonunment neasures two feet, siXx
i nches by three feet, and is four feet, five inches high. Engraved
on the front surface of the nonunent, and occupying nost of the

front surface’s area, is the follow ng inscription:

STAR OF HOPE
M SSI ON

ERECTED

N LOVI NG MEMORY
OF
HUSBAND AND FATHER

WLLIAM S. MOSHER

A. D. 1956

The top part of the nonunent is a gl ass-topped di splay case that is
sl oped towards the Courthouse entrance. Star of Hope placed an
open Bible in the glass display case to nenorialize Msher’s
Christian faith, although the nonunent contains no witten

expl anation for the presence of the Bible.? The sloping top of the

2 Morris testified that one of Star of Hope’'s purposes for
i ncludi ng the open Bible in the display was to convey to the public
t hat Mosher was “a godly man” who had hel ped others, thus the Bible
in the display case was intended to represent Msher’s
Christianity. Morris alsotestified that the presence of the Bible
conveys to people that this is a Christian governnent.
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monunent has the appearance of a lectern. The display case does
not contain any other itens. The nonunent was dedicated in 1956 in
a public cerenony, which included Christian prayers.

Because the nonunent faces the min entrance to the
Courthouse, it isreadily visible to attorneys, litigants, jurors,
W tnesses, and other visitors to the Courthouse. However, a
passerby woul d have to walk up to the nonunent to observe that it
contains a Bible and woul d have to stand in front of it to read the
Bi bl e. The open Bible as displayed neasures twelve by sixteen
inches. The area in which the nonunent is |ocated contains two
wal | plaques and two free-standing historical markers. Neither the
pl agues nor the historical markers contain any religious nessage.
No ot her open books are displayed in or near the Courthouse. O her
monunents, markers, and plaques are present in and near other
county buildings, but none of themcontain a religious nessage.

Star of Hope nmaintained the nonunent from 1956 to 1995. The
monunment was vandal i zed several tinmes and the Bible stolen. Star
of Hope replaced it each tine. |In 1988, atheists conpl ai ned about
the Bible to the Harris County Comm ssioners Court and asked that
it be renoved. Although the evidence on this point is not entirely
clear, it appears that Star of Hope decided either to renove the
Bible or not to replace it again, rather than face potentially
costly litigation. From 1988 to 1995, the top of the nonunent

remai ned open and enpty, and it was often used as a trash bin.



This state desuetude ended in 1995, when John Devine was
elected as a state district judge. Judge Devine canpai gned on a
platformof putting Christianity back i nto governnent. As a judge,
he initially maintained his office in a county building near the
Court house, and | ater noved to the Courthouse. His official court
reporter was Karen Friend. In 1995, Judge Devine and Friend
initiated a project to solicit private donations to refurbish the
monunent, to restore a Bible to the display case, and to add neon
lighting to the display case. Judge Devi ne obtai ned approval from
Harris County, and nade i nprovenents to the nonunent, including the
new Bi bl e and a red neon light outlining the Bible. Harris County,
however, did not pay for any of the inprovenents. A cerenpbny was
hel d on the Courthouse grounds in Novenber 1995 to comenorate the
refurbishing of the nonunent and the replacenent of the Bible. A
nunmber of Christian mnisters led prayers at the rededication
cerenony. Spectators and participants sang “The Battle Hymm of the
Republic”.

In 1996, and again in 1998, Friend paid for repairs to the
lights in the display case and to the display case to protect the
Bi ble from noisture. Since 1995, Harris County has paid for
electricity at the cost of $93.16 per year to illum nate the neon
lights that were installed in 1995. For a few years after the
monunent was refurbished, Friend periodically turned the pages of
the Bible to selected passages. Since 1997, Star of Hope has
mai ntai ned the nonunent and turned the pages of the Bible.
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Al t hough Harris County does not nmaintain the nonunent, it retains
the authority to nove or alter it.

Staley is a resident and taxpayer of Harris County. Stal ey,
an attorney, passes the nonunent going to and fromthe Courthouse
in the course of her occupation. She testified that she is
of fended by the Bible display in the nonunent because it advances
Christianity and it sends a nessage to her and to non-Christians
that, because they do not share the Christian faith, they are not
full nmenbers of the Houston political comunity.

After Staley filed suit asking that Harris County be ordered
to renove the Bible display, supporters of the Bible display held
alarge rally on Septenber 4, 2003, in the Courthouse plaza next to
the nonunent. Several hundred rally participants prayed and
stressed that the Bible was a foundation of the Christian faith.?
County Judge Robert Eckels, Judge Devine, and Harris County

Attorney Mke Stafford spoke at the rally and participated in the

3 News footage of the rally, in which the nonunent is
referred to as the “Bible nonunent,” contains one woman stating
that she is ready to die for this, because it is the “essence of
Christianity.” Further, a granddaughter of Mosher stated that this
was nore than a battle over a nonunment, but was a “real battle of
good and evil.”



prayers led by Christian mnisters.* Eckels and Stafford stated
that the County would strongly oppose the lawsuit.?®
|1
On August 25, 2003, Staley filed suit in the United States
District Court for the Southern District of Texas, requesting a
tenporary restraining order, prelimnary injunction, and per nanent
injunction against Harris County to renove the Bible from the
di spl ay case, as well as requesting attorney’s fees. On August 10,
2004, the district court entered a final judgnent in favor of
Staley, ordering the Bible renoved fromthe nonunent, as well as
ordering Harris County to pay Stal ey $40,586 in attorney’s fees and
expenses. The district court reasoned that the purpose and the
effect of the Bible in the nonunent casing were religious, thus the
presence of the Bible violated the Establishnment Clause. Harris
County tinmely appeals the district court’s decision.
1]
Harris County maintains that the district court erred inits
determ nation that the nonunent violates the Establishnment C ause.
First, Harris County argues that the district court erred in

focusing on the Bible as a separate object apart fromthe Msher

4 In the 2004 bench trial, Eckels testified that Msher’'s
death was “wthin the ast fewyears.” Judge Devine testified that
he was not sure when Mosher died, but guessed 1955. Judge Devine
also testified as to a nebul ous understandi ng of what Msher did.

5 W think this event should have little weight in
determning the purpose of the nonunent since it was |argely
invited by the awsuit and was an expected response by adversari es.
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menorial inwhichit is housed. Second, Harris County asserts that
the district court erred in finding that the nonunent had a
religious purpose. The county maintains that the purpose of the
monunment is to honor Msher and the life that he |ed. Third
Harris County contends that the district court erred in finding
that the nonunent had a religious effect. It insists that, due to
the nonunent’s nonreligious inscription nenorializing M. Mosher,
t he reasonabl e observer woul d recogni ze that Star of Hope erected
t he nonunent as a private expression and that Harris County did not
endorse the included Bible. W need not address Harris County’s
first and third argunents because we find that the nonunent as a
whol e has a predom nantly religious purpose, thus running afoul of
t he Establishnment C ause.

|V

A

This Court reviews the district court’s grant of a permnent

i njunction under the abuse of discretion standard. Peaches Entmt

Corp. v. Entmit Repertoire Assocs., Inc., 62 F.3d 690, 693 (5th

Cr. 1995). W review findings of fact for clear error and

conclusions of law de novo. 1d. The district court’s conclusions

of constitutional |aw are reviewed de novo. Peyote Way Church of

God, Inc. v. Thornburgh, 922 F.2d 1210, 1213 (5th CGr. 1991).

To deci de the case before us, we see |little need to conduct an
exhaustive and anal ytical survey of Est abl i shnent Cl ause
jurisprudence over the past fifty, or even the past five, years.
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The outconme of this case is foretold by the two nost recent cases
handed down by the Suprene Court in this area of the | aw, each case
dealing with nonunents on public grounds, and neither case deci ded

when the district court ruled on this case.® See McCreary County,

Ky. v. ACLU of Ky., — U S —, 125 S C. 2722 (2005); Van Orden
v. Perry, — US -, 125 S. C. 2854 (2005).

In MCreary County, the Court held that two counties’ actions

of posting the Ten Commandnents in their respective courthouses
vi ol ated the Establishnment C ause. The counties each put up | arge,
gol d-franed copies of the Ten Conmandnents in their respective

court houses. MCreary County, 125 S. . at 2728. In McCreary

6 Each of these opinions suggests a constitutional
determ nation on the basis of the conclusion of an “objective
observer,” and McCreary County invol ves the “purpose” test of Lenon
V. Kurtzman, 403 U. S. 602 (1971). W recognize the criticisnms of
Lenon noted by Justice Scalia, and in particular his criticisnms of
the “objective observer” analysis for determ ning the purpose of

t he nmonunent. See McCreary County, Ky. v. ACLU of Ky., — U S -,
125 S . 2722, 2757 (2005) (Scalia, J., di ssenting).
Nevertheless, this reasoning is the l|lodestar illumnating the

pat hway t hrough the majority opinionin MCreary County, as well as
the thenme inplicit in Justice Breyer’s concurrence in Van O den.
Nei t her | eaves any doubt that if the objective observer should
concl ude from appearances and historic know edge that the state is
denonstrating a religious preference, the Establishnent C ause is
vi ol at ed.

W do not argue that our analysis, following the Suprene
Court’s guide, represents the nost scholarly, historical, or
convincing nethod of explaining and applying the Establishnent
Cl ause. Nevertheless, the “objective observer” analysis is both
t he sinpl e and Suprene Court-approved net hod of deciding this case:
A nonunent attacked under the Establishnment C ause wll not pass
constitutional scrutiny if the objective observer concludes that
the purpose or the effect of the nonunent advances a religious
message denonstrating sectarian preferences.
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County, the county | egislative body issued an order requiring the
display to be placed in a very high traffic area, and so it was.
ld. In Pulaski County, a cerenony was held at the hanging of the

di spl ay, which included nunerous religious references and a pastor

in attendance. | d. In both counties, the display was plainly
visible to courthouse visitors. 1d. The ACLU sued the counties,
and within a nonth of the lawsuit’s filing, “and before the

[d]istrict [c]ourt had responded to the request for injunction, the
| egislative body of each [c]ounty authorized a second, expanded
display, by nearly identical resolutions reciting that the Ten
Commandnents are the ‘precedent |egal code upon which [Kentucky
codified law is] founded,’” and stating several grounds for taking
that position.” |d. at 2729. The expanded di spl ays included the
Ten Commandnents, as well as eight other docunments in smaller
frames, all of which had a religious theme or highlighted a
religious element. 1d. The district court subsequently entered a
prelimnary injunction ordering these second displays renoved

determ ning that they violated the Establishnment C ause. |d. at
2730. The counties “then installed another display in each
courthouse, the third within a year. No new resol ution authorized
this one, nor did the [c]Jounties repeal the resolutions that
preceded the second.” 1d. at 2730. The third display contained
ni ne equal | y-si zed framed docunents, including a longer version of
the Ten Commandnents, along with eight other historical and |egal

docunents, sone of which contained religious references. |d. at
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2730-31. Each docunent was posted with a statenent regarding its
hi storical and |egal significance. Id. at 2731. The counties
expl ained that the reasons for the display included “desires ‘to
denonstrate that the Ten Commandnents were part of the foundation
of Anmerican Law and Governnent’ and ‘to educate the citizens of the
county regarding sone of the docunents that played a significant
role in the foundation of our system of |aw and governnment.’” 1d.

The case wound its way to the Suprenme Court. Once there, the
Court forbade the courthouse di splays and, in doing so, refined the

pur pose prong of the Lenon test. [d. at 2732-37; see also ACLU of

Ky. v. Mercer County, Ky., 432 F.3d 624, 630-32, 635-36 (6th GCr.

2005); Skoros v. City of New York, 437 F.3d 1, 17 (2d G r. 2006).

The Court noted that “although a | egislature’s stated reasons w ||
generally get deference, the secular purpose required has to be
genuine, not a sham and not nerely secondary to a religious

obj ective.” MCreary County, 125 S. C. at 2735. In the

exam nation of purpose, “[t]he eyes that | ook to purpose belong to
an objective observer, one who takes account of the traditiona
external signs that show up in the text, legislative history, and
i npl ementation of the statute or conparable official act.” 1d. at
2734 (internal quotations omtted). This reasonable observer has
a reasonable nenory, and knows the history and context of the
governnent’s actions. |d. at 2737. Furthernore, “purpose needs to
be taken seriously under the Establishnment C ause and needs to be
understood in light of context.” |[|d. at 2741.
11



The Court determined that it nust “look to the record of
evi dence showi ng the progression | eading up to the third display of
t he Commandnents.” 1d. at 2738. The Court noted that the Ten
Commandnents are “a central point of reference in the religious and
moral history of Jews and Christians[,]” and that the religious
nmessage of the Ten Commandnents “is hard to avoid in the absence of
a context plausibly suggesting a nessage goi ng beyond an excuse to
pronote the religious point of view” [|d. The Court noted that
the first display, consisting of only the Ten Conmandnents, did
nothing to counter the sectarian inplication, and further observed
that the Pulaski County cerenony was attended by the county
executive's pastor, who testified to the certainty of God' s
existence. |d. The Court remarked that “[t] he reasonabl e observer
could only think that the [c]ounties neant to enphasize and
cel ebrate the Commandnents’ religious nessage.” |d. As to the
first displays, the Court concluded that “the original text [of the
Commandnents] viewed in its entirety is an unm stakably religious
statenent dealing with religious obligations and with norality
subject to religious sanction[,]” thus “[w hen the governnent
initiates an effort to place this statenent alone in public view,
a religious object is unm stakable.” [|d. at 2739.

As to the second display, the Court observed that the other
docunents displayed <contained the sole comon elenent of
hi ghli ghted references to God, and that the display’ s focus was on
religious passages, thus denonstrating that the Ten Conmandnents

12



wer e post ed because of the sectarian content. 1d. Noting that the
counties did not attenpt to defend their objective behind the
second di splay, but instead described it as “dead and buried,” the
Court stated that the “refusal to defend the second display is
under st andabl e, but the reasonabl e observer could not forget it.”
Id.

Moving on to an exam nation of the third display, the Court
noted that the new statenents of purpose attending the display
“were presented only as a litigating position, there being no
further authorizing action by the [c]ounties’ governing boards[,]”
that the resolutions for the second display were not repeal ed, and
that nore of the purely religious | anguage of the Ten Commandnents
was quoted than was in the first two displays. Id. at 2740
According to the Court, “[n]o reasonabl e observer could swal |l owt he
claim that the [c]Jounties had cast off the objective so
unm stakable in the earlier displays.” Id. The Court also
reasoned that the other posted material did not “suggest a clear
theme that m ght prevail over evidence of the continuing religious
object[,]” as several inportant historical docunents, such as the
original Constitution and the Fourteenth Anendnent were absent,
whi | e docunents such as patriotic anthens and portions of the Magna
Carta were displayed. |d. The Court found that this indicated
that the reasonable observer “would probably suspect that the
[c]ounties were sinply reaching for any way to keep a religious
docunent on the walls of courthouses constitutionally required to

13



enbody religious neutrality.” 1d. at 2741. Thus, the Court, in
uphol ding the district court’s prelimnary injunction, stated that
“an i npl ausi bl e cl ai mthat governnental purpose has changed should
not carry the day in a court of law any nore than in a head with
common sense.” Id. However, the Court qualified the holding
stating that it did “not decide that the [c]ounties’ past actions
forever taint any effort on their part to deal with the subject
matter.” 1d. Reading the mpjority opinion in its entirety and
attenpting to place its observations and holdings in context, we
must conclude that it does not bring good news for the defendants
in this case.

We now turn to review Van Orden, a case with a nore favorable
outcone for the defendants. There, a plurality of the Court, in
uphol ding the constitutionality of a Ten Conmmandnents nonunent on
the grounds of the Texas State Capitol, found the Lenbn test not
useful in dealing with the sort of passive nonunent at issue in
that case, and i nstead | ooked to the nature of the nonunent and our

Nation's history.” 125 S. C. at 2861. The nonunment in Van Orden

" The plurality exam ned the “two directions” in which cases
point in applying the Establishnment C ause. Van Orden, 125 S. C
at 2859. “One face | ooks toward the strong rol e played by religion
and religious tradition throughout our Nation’s history.” Id.
“The other face looks toward the principle that governnent
intervention in religious matters can itself endanger religious
freedom” |d. Both faces should be respected. 1d. Noting the
| ongstanding role of the Ten Commandnents in the heritage of our
country, id. at 2862, and the passive nature of the nonunent, id.
at 2864, the plurality concluded that the nonunent did not violate
t he Establishnent Clause. |1d. at 2864.
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was | ocated on the twenty-two acres surrounding the Texas State
Capitol, an area that contai ned seventeen nonunents and twenty-one
historical markers, the presence of which comenorated the
“‘people, ideals, and events that conpose Texan identity.’” 1d. at
2858. The nonunent’s primary content consisted of the text of the
Ten Commandnents, and it al so included many smal | er synbols, such
as the Star of David, and Greek letters representing Christ. [d.
The nonunment bore a prom nent inscription that acknow edged that
the nmonunent was donated by the Fraternal Oder of Eagles, a
private social, civic, and patriotic organi zation. |d. The Eagles
“sought to highlight the Commandnents’ role in shaping civic
morality as part of that organi zation’s efforts to conbat juvenile
deli nquency.” 1d. at 2870 (Breyer, J., concurring). |In deciding
the text that would be displayed, the Eagles consulted “with a
comm ttee conposed of nenbers of several faiths in order to find a
nonsectarian text.” 1d. (Breyer, J., concurring). The |location of
t he nonunment was sel ected based on the recommendati on of the state
organi zation that was responsible for mintaining the Capitol
grounds, and the dedication of the nonunent was presided over by
two state legislators, there being no indication of religious-type
cerenpnies attending this dedication. 1d. at 2858. The nonunent
stood for approximately forty years without |egal challenge. Id.

at 2870 (Breyer, J., concurring).
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In his concurring opinion agreeing that the nonunent did not
violate the Establishnent Cl ause,?® Justice Breyer determ ned that
“no single nechanical forrmula [] <can accurately draw the
constitutional line in every case.” 1d. at 2868, 2869 (Breyer, J.,
concurring) (“Wiile the Court’s prior tests provide useful
gui deposts ... no exact formula can dictate a resolution to such
fact-intensive cases.” (internal citations omtted)). He found
that in borderline cases, thereis “no test-related substitute for
the exercise of legal judgnent[,]” taking into account the context
and consequences in |light of the wunderlying purposes of the
religion clauses.® |d. at 2869 (Breyer, J., concurring). “[T]o
determ ne the nessage that the text here conveys, we nust exan ne
how the text is used. And that inquiry requires us to consider the
context of the display.” 1d. (Breyer, J., concurring).

In examning the context of the display to determ ne the

predom nant nmessage it conveyed, Justice Breyer | ooked to severa

different factors, including the circunstances surrounding the

8 Justice Breyer’s concurrence in Van Oden is the
controlling opinion from which we nust draw in this case. See
Marks v. United States, 430 U S 188, 193 (1977) (“Wen a
fragnment ed Court deci des a case and no single rational e explaining
the result enjoys the assent of five Justices, the holding of the
Court may be viewed as that position taken by those Menbers who
concurred in the judgnents on the narrowest grounds.” (interna

gquotations omtted)).

® However, Justice Breyer did note that he believed that the
monunent m ght satisfy nore formal Establishnment C ause tests, as
it served a mxed but primarily nonreligious purpose. Van O den,
125 S. C. at 2871 (Breyer, J., concurring).
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display’s placenent on state grounds, the display’'s physical
setting, and the anmobunt of tinme the display stood wthout
challenge. |1d. at 2870 (Breyer, J., concurring). Regarding the
ci rcunst ances surroundi ng the display’s placenent, Justice Breyer
found it noteworthy that the Eagl es sought to highlight the rol e of
the Ten Commandnents in shaping civic norality because of the
Eagl es’ efforts conbating juvenile delinquency, that the Eagles’
attenpted to find a nonsectarian text to display, and that the
monunent acknow edged that it was donated by the Eagles. 1d. at
2870 (Breyer, J., concurring). He determ ned that these facts
enphasi zed the Eagl es’ ethics-based, secular notive and di stanced
the State fromthe religi ous aspect of the nonunent’s nessage. |d.
(Breyer, J., concurring). Justice Breyer observed that the
monunent’s setting did not lend itself readily to religious
activity, but that it did “provide a context of history and noral
ideals.” 1d. (Breyer, J., concurring). Thus, he reasoned that
“the context suggests that the State intended the display’s noral
message—anillustrative nessage reflecting the historical ‘ideals’
of Texans—-to predomnate.” 1d. (Breyer, J., concurring). Justice
Breyer further enphasized that the forty years that had passed
w t hout |egal objection to the nonunent strongly suggested that
nmost individuals “considered the religious aspect of the tablets’
message as part of what is a broader noral and historical nessage
reflective of cultural heritage.” Id. at 2870-71 (Breyer, J.,
concurring).
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Justice Breyer distinguished Van Orden from MCreary County,

observing that in MCreary County the history of the displays

“denonstrate[d] the substantially religious objectives of those who
mounted them and the effect of this readily apparent objective
upon those who view them” |[d. at 2871 (Breyer, J., concurring).
He stated that “a nore contenporary state effort to focus attention
upon a religious text is certainly likely to prove divisive in a
way that this |ongstanding, pre-existing nonunent has not.” 1d.
(Breyer, J., concurring). He concluded that in finding the
monunent constitutional, herelied “l ess upon aliteral application
of any particular test than wupon consideration of the basic
pur poses of the First Amendnent’s Religion Causes thenselves[,]”
specifically, avoiding religiously based divisiveness. Id.
(Breyer, J., concurring). Again focusing on the forty years the
monunent went uncontested, Justice Breyer noted that “as a
practical matter of degree this display is unlikely to prove
di vi si ve. And this mtter of degree is ... critical in a
borderline case such as this one.” 1d. (Breyer, J., concurring).
He concl uded that “where the Establishnment C ause is at issue, we
must di stinguish between real threat and nere shadow. Here, we
have only the shadow. ” Id. (Breyer, J., concurring) (interna
citation and quotations omtted).

This Court has stated that the determ nation of whether a

di splay has the effect of endorsing religion centers around a fair
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under standi ng of the purpose of the display as may be held by

viewers. Van Oden v. Perry, 351 F.3d 173, 177 (5th G r. 2003),

aff’'d —- US -, 125 S. . 2854 (2005). The viewpoint to be
exam ned is that of a reasonabl e observer, “not of the uniforned,
the casual passerby, the heckler, or the reaction of a single
i ndi vidual.” Van Orden, 351 F.3d at 177-78. This Court has stated
that “[t]he guiding principle is governnent neutrality toward
religion in the sense that a state cannot favor religion over non-
religion or one religion over another[,]” thus the “proper
application of First Amendnent principles demands a sense of
proportion and [the] inquiry is fact-sensitive.” 1d. at 178.
B

W now turn to an exam nation of the Msher nonunent’s
pur pose, focusing on the viewpoint of the objective observer, a
person who is “famliar with the history of the governnent’s
actions” and the context in which those actions arose, and “who
t akes account of the traditional external signs that showup in the
text, legislative history, and i npl enentation” of the governnent’s

act . MCreary County, 125 S. C. at 2734-35, 2737 (internal

quotations omtted). MOCreary County nmakes clear that the entire

hi story surroundi ng the nonunent is relevant — a reli gi ous purpose

cannot be hidden one way or the other. An original religious

purpose may not be concealed by later acts, nor may a newf ound

religious purpose be shielded by reference to an original purpose.

In conducting our analysis, we note, as the Court in MCreary
19



County noted regarding the Ten Commandnents, that the Bible is a
central point of reference in the religious history of Christians.
See id. at 2738.

First, we exam ne the purpose of the nonunent in 1956, when it
was first erected. The evidence is clear and indisputable that
Star of Hope erected the nonunent to honor the Ilife and
contributions of Mosher. The Bible was included to represent that
Mosher was a Christian, Christianity being an i nportant part of the
life being honored. The reasonabl e observer, cognizant of the
hi story and context of the nonunent, would know about Mosher, his
contributions to Star of Hope, and the inportance of Christianity
in his life. Thus, although sone religious expression and
religious values seem to have been behind the erection of the
monunent, it does not betray sound reasoning to conclude that, from
t he vi ewpoi nt of the objective observer, the primary purpose of the
monunent originally was to honor the life and contributions of a
gener ous, conpassionate, and well-respected citizen whose life
reflected the Christian values that inspired his contributions to

the community. See Van Orden, 125 S. C. at 2869-70 (Breyer, J.,

concurring) (noting that constitutional religious texts nmay convey
both religious and secular nessages). It is certainly true that
Christian prayers were included in the dedication cerenony.
Neverthel ess, the fact that the nonunent, wth the Bible, stood
W t hout conplaint for thirty-two years, supports the notion that
the original purpose was not objectively seen as predom nantly
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religious. See Van _Orden, 125 S. C. at 2870-71 (Breyer, J.

concurring) (the significant length of time during which the
monunent stood w t hout objection “suggest[s] nore strongly than can
any set of fornulaic tests that few individuals, whatever their
system of beliefs, are likely to have understood the nonunent as
anounting, in any significantly detrinental way, to a governnent
effort to favor” or pronote religion).

Anot her phase of the nmonunent’s life began in 1988 with the
renoval of the Bible fromthe nonunent; then there was the absence
of any Bible and the neglect of the nonunent for seven years. In
1995 there began the final phase with the refurbishnent of the
monunent. Now this is the point at which the nonunent begins to
morph into a religious synbol, an occurrence that woul d have been
fully noticed by the objective observer.

As we have noted, the nonunent had been abandoned for seven
years when the Bible was replaced in 1995, and the circunstances
attendi ng the repl acenent indicate an al nost exclusively religious
purpose for the restoration of the nonunent. First, the
refurbi shnment of the nmonunent was sparked by Judge Devine shortly
after he prem sed his political canpaign on putting Christianity
back in governnent. Nei t her Judge Devine nor Friend had any
relationship with Mosher, Msher’'s famly, or Star of Hope. Any
suggestion that the primary concern, or even one significant
concern, of Devine and Friend was to honor Mosher is factually
basel ess. Second, the “refurbishnment” of the nonument did nore

21



than sinply restore the nonunent to its original form — the
monunent was in fact altered, and in ways that are significant to
this case. A red neon |ight surrounding the Bible was added to the
monunent, highlighting and illumnating the religious portion of
the nmonunent, where there had been no such previous focus or
enphasis on the Bible. Furthernore, the refurbishnment decisions
were not nmade by anyone in a nmuseum curator-type position, but
instead all decisions appear to have been made by Friend and/or
Judge Devi ne, whose notivations and interests seem to have been
purely religious. Third, the rededication cerenony, which Harris
County officials attended, featured several Christian mnisters

| eadi ng prayers. See McCreary County, 125 S. C. at 2738 (noting

that the presence of a pastor who testified about the certainty of
the existence of God was a factor tending to show that the
reasonabl e observer woul d think that the county was enphasi zi ng and

celebrating the religious nessage of the display); cf. Van O den,

351 F.3d at 179-80, 181 (no indication of any religious aspect in
original dedication cerenony and no indication of any cerenony
attending reinstallation).

It is likewse noteworthy that the | ength of tinme between the
refurbi shnment of the nonunent and the legal objection to it is
relatively short, hardly spanning generations as did the tine
peri od enphasi zed by Justice Breyer in Van Orden. Furthernore, the

1995 refurbishnent is “a nore contenporary state effort to focus
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attention upon a religious text” that is nore likely to prove
divisive. Van Orden, 125 S. C. at 2871 (Breyer, J., concurring).?°

Based on these events, the reasonabl e observer woul d concl ude
that the nonunment, with the Bible outlined in red neon |ighting,
had evolved into a predomnantly religious synbol. |n exam ning
the distinct third phase of the nonunent, the objective observer
would note the primarily religious purpose attached to the
monunent. Taking into account Judge Devine's political platform
the lack of connections between the refurbishers of the nonunent
and Mosher or Star of Hope, the religious cerenonies attending the
refurbishment, and the addition of a red neon |ight draw ng added
attention to the religious portion of the nonunent, an objective
observer woul d concl ude that the nonunent in its new phase of life
had conme to have a predomi nantly religious purpose. This observer

woul d conclude that Judge Devine and his allies essentially had

10 The plaintiff argues that the 2003 rally in support of the
monunent, occurring after the lawsuit was filed seeking to renove
the Bible, denonstrates that the nonunent has a primary religious
pur pose. The rally, where Harris County officials attended and
spoke, focused al nost solely on the display of the Bible. Little
was said about Msher or the nonunent itself, but the speeches
focused on defending the Bible as part of the nonunent and on the
lawsuit that had been filed seeking its renoval.

The rally occurred after the lawsuit was fil ed and adversari al
rel ati onshi ps had been established. W therefore find little
relevance to this post-litigation conduct, which is influenced by
the litigation as opposed to wunderlying the purpose of the
nmonunent . Litigating posturing is suspect in determning the
pur pose of a nmonunent. See McCreary County, 125 S. C. at 2740-41.
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commandeered the nonunent for religious purposes, and that the
primary purpose of the nonunent had now becone religious.

Because t he obj ecti ve observer woul d concl ude that the current
purpose of the nonunent has evolved into, and presently
constitutes, a religious synbol, the Mosher nonunent containing a
Bible violates the Establishnment C ause. For the foregoing
reasons, the judgnent of the district court is

AFF| RMED.
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JERRY E. SMITH, Circuit Judge, dissenting:

The panel mgority exhibits an appalling hostility to any hint of religion in public spaces.
Moreover, it does so by means of amisguided attempt to apply the Supreme Court’ srecent opinions
in McCreary* and Van Orden.> The result is to enable a candidate for political office to alter the
character and constitutionality of a longstanding, privately-owned memorial merely by invoking
religion and making benign alterations to the monument’ s appearance. The mgjority bases itsin-
dictment of the Mosher memorial not on any legidative resolution or officia statement made at its
dedication, but instead on the bare interpretation of its purpose by state judge John Devine nearly
forty yearsinto its existence.

This formerly unknown principle of constitutional lawSSwhich perhaps should be crowned
the “Principle of Devine Intervention” SShas serious doctrina and practical consequences. Firdt, it
justifies the removal of a monument having a predominantly secular purpose, see McCreary, 125 S.
Ct. at 2733, aslong asany religious purpose arisesduring the course of the monument’ s multi-decade
lifetime. Second, it placesin particular jeopardy those monumentsthat are most deserving of judicial
protection because they have “stood apparently uncontested for . . . generations’ and are “unlikely
to prove divisve’ in the future. Van Orden, 125 S. Ct. at 2871 (Breyer, J., concurring). Because
this result and reasoning reflect a fundamental misunderstanding of McCreary and Van Orden,

| respectfully dissent.

! MCreary County, Ky. v. ACLU, 125 S. C. 2722 (2005).
2 Van Orden v. Perry, 125 S. C. 2854 (2005).
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l.

The panel majority opines that this is not the occasion to develop and apply the most
“scholarly, historical, or convincing” approach to Establishment Clause jurisprudence. Irrespective
of whether the mgority is correct in that assertion, this case does present the occasion, for the first
timeinthiscircuit, to integrate McCreary and Van Orden into as coherent aframework as possible.
Despite its desire to appear conflicted over the merits of the “objective observer” test, the mgority
proceeds to create an observer whose memory is short and whose antipathy to religion lacks any
semblance of objectivity. Nothing in McCreary or Van Orden requires us to exercise the power of

judicia review in such a censoria manner.

A.
The Lemon test remains the benchmark for reviewing the constitutionality of amonument on

public property.® The purpose prong of that test, as modified by McCreary, 125 S. Ct. at 2733,*

3 Though four Justices concluded that the Lenbn test was “not
useful” for evaluating a passive nonunent on governnent property,
Van Orden, 125 S. C. at 2861, and a fifth Justice relied “less

upon a literal application of any particular test than upon
consideration of the basic purposes of the First Anendnent’s
Rel i gi on C auses thensel ves,” id. at 2871 (Breyer, J., concurring),

the McCreary majority opinion assuned the continuing vitality of
Lenon in its analysis of the purpose of the Kentucky counties’
di splays. See McCreary, 125 S. C. at 2732-33.

41 agree with Justice Scalia s observation in dissent in
McCreary that the Court introduced a “hei ghtened requirenent that
the secular purpose ‘predom nate’ over any purpose to advance
religion.” MCreary, 125 S. . at 2757 (Scalia, J., dissenting).
Previously, Lenon required only that the governnent offer a non-
sham secul ar purpose, whether it predomnated or not. See id. at
2757-58 (Scalia, J., dissenting) (collecting sources).
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prohibits government from acting with the “ostensible and predominant purpose of advancing
religion.” The Court held that we may consider the evolution of a monument when evaluating its
purpose, id. at 2728, but emphatically rejected the counties' position that purpose should derive
solely from the most recent action taken with respect to a particular display:

[T]he world is not made brand new every morning, and the Counties are simply

asking ustoignore perfectly probative evidence; they want an absentminded objective

observer, not one presumed to be familiar with the history of the government’s

actions and competent to learn what history has to show.
Id. at 2736-37. The objective observer is not easily persuaded that a newly-articulated purpose
should displace a well-settled, original purpose, because “reasonable observers have reasonable
memories,” id. at 2737, and “[n] o reasonable observer could swallow the claim that the Counties had
cast off the objective so unmistakable in the earlier displays.” Id. at 2740.

In Van Orden, Justice Breyer, in the controlling opinion, considered the “basic purposes’ of
the religion clausesSSin his view, preservation of religious liberty and tolerance, the prevention of
socia conflict that resultsfromreligious strife, and the separation of church and stateSSin discerning
the effect of a monument on the community. See Van Orden, 125 S. Ct. at 2868, 2871 (Breyer, J.,
concurring). Justice Breyer examined the circumstances surrounding the placement of the Ten Com-
mandments on the state capitol grounds and the physical setting of the monument and concluded that
the state intended a moral, non-religious message to predominate. See id. at 2870 (Breyer, J.,
concurring).

Moreover, in Van Orden the fact that the monument had survived forty years without legal
challenge was determinative:

[T]hose 40 years suggest more strongly than can any set of formulaic tests that few

individuds, whatever their system of beliefs, arelikdly to have understood the monu-
ment as amounting, in any significantly detrimental way, to a government effort to

27



favor aparticular religious sect, primarily to promotereligion over nonreligion, to en-

gageinany religiouspractice, to compel any religious practice, or to work deterrence

of any religious belief.

Id. (Breyer, J., concurring) (internal quotations omitted). It followsthat judicial removal of along-
standing monument would “lead the law to exhibit ahostility toward religion that has no placein our
Establishment Clause traditions . . . [and] could thereby create the very kind of religioudy based
divisiveness that the Establishment Clause seeksto avoid.” 1d. at 2871 (Breyer, J., concurring).

The net effect of McCreary’ s predominance standard and Van Orden’ s emphasis on the lon-
gevity of the challenged display is to create a presumption that secular monuments of early prov-
enance are constitutional, even if they contain subordinate religious elements.® If amonument lacks
a“sectarian heritage,” McCreary, 125 S. Ct. at 2737 n.14, the “ objective observer” will be unmoved
by an outlier’ sinsistence that the monument was, in fact, intended to promote religion.

The collective wisdom of the community over an extended period of time provides more
reliable evidence of the purpose of apublic display than do the musings of “the uninformed, the casua
passerby, the heckler, or the reaction of a gngle individua.” Van Orden, 351 F.3d a 178. The
appearance of religiousthemesin time-honored monuments, like the invocation of God in legidative

session, at court arguments, or on our currency, is permissible officia recognition of the place occu-

pied by religion in the tapestry of our national culture.®

> See Van Orden, 125 S. C. at 2871 (conparing the | ong,
peaceful history of the Texas nmonunent with the “short (and storny)
hi story” of the Kentucky displays).

6 See Van Orden, 125 S. C. at 2869 (Breyer, J., concurring)
(noting the Establishnment C ause’ s tol erance of “the prayers that
open legislative neetings . . . certain references to, and
i nvocations of, the Deity in the public words of public officials;
the public references to God on coins, decrees, and buil dings;
[and] the attention paid to the religious objectives of certain
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B.

Although the panel mgority likely agreeswith much of thisandysis, it ultimately undermines
the holdings of McCreary and Van Orden with two andyticaly dubious maneuvers that make its
result possible. First, the mgority asserts (without citation) that “a religious purpose cannot be
hidden one way or the other” and is invalidating whether it arises early or late in a monument’s
history. Thisisdemonstrably false. Implicit in the notion that the state may not act with the predom-
inant purpose of advancing religion is that it may act with the secondary purpose of advancing it.

A religious purpose appearing for the first time nearly forty years after the foundation of a
monument can hardly classify as* predominant.” McCreary lendsno support to the proposition that
a newfound religious purpose automatically supersedes an origina secular one. In McCreary the
Court explicitly rejects that formulation:

If someone in the government hides religious motive so well that the objective ob-

server, acquainted with the [ history and implementation of the government’ s action]

cannot seeit, then without something more the government does not make adivisive

announcement that initself anountsto taking religioussides. . . . [I]t sufficestowait

and see whether such government action turns out to have (asit may even be likely
to have) the illegitimate effect of advancing religion.

hol i days, including Thanksgiving”); Marsh v. Chanbers, 463 U.S.
783, 792 (1983) (holding that prayer opening a | egislative session
is “sinply a tol erabl e acknowl edgnent of beliefs w dely held anong
the people of this country”).
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McCreary, 125 S. Ct. at 2735 (emphasisadded).” That is, if amonument has had a primarily secular
history, the purpose inquiry ordinarily comes to an end; it suffices to see whether the monument
“create[g] the. . . kind of religioudy based divisivenessthat the Establishment Clause seeksto avoid.”
Van Orden, 125 S. Ct. at 2871 (Breyer, J., concurring).

Itistrue, of course, that inMcCreary the counties offered sectarian purposesfor thefirst two
versions of their Ten Commandments display, then created a third display with a secular purpose
advanced only asa“litigating position.” McCreary, 125 S. Ct. at 2740. Surely, however, adifferent
sequence of purposes (secular to religious) isnot itself fatal, aslong as secular purpose predominates
over the course of the monument’ s existence.

Perhaps aware of the obstacle posed by the predominance test to its rush to drive religious
mention from public view, the panel majority proceeds to commit a more grievous error: It con-
veniently partitions the monument’ s lifetime into three distinct time periods and finds that it is un-
constitutional because religious purpose predominates during the third period. Doubtless, the
McCreary Court analyzed the Kentucky monuments by considering three phases of their evolution,

but it took al three phases into account when holding that religious purpose predominated. Seeid.

" Furthernore, as already noted, see supra part |.A , supra,
the opinion in McCreary is replete with | anguage indicating that
the objective observer does not forget the purpose underlying
previous iterations of the sane display. See, e.g., MCreary, 125
S. . at 2737 n.14 (stating that “it will matter to objective ob-
servers whet her posting the Conmandnents follows on the heels of
di spl ays notivated by sectarianism or whether it |lacks a history
denonstrating that purpose”); i1d. at 2739 (stating that though the
counties attenpted to descri be as “dead and buried” the sectarian
pur pose underlying a previous version of the display, “the rea-
sonabl e observer could not forget it”).
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Thisisonly sensible, because religious purpose will always predominateif onerestrictsthe search for
purpose to the most suspect period of the monument’ s history.

Likewise, if the McCreary Court had focused only on the third version of the Kentucky
displays, it might have decided that case differently, because the state had recently offered legitimate
secular purposesfor itsactions, such aseducating the public about foundational documentsthat have
influenced American law. Seeid. at 2739 & n.18. Though there may come a point, in the lifetime
of a public display, at which the original purpose is so obscured that more recent statements of
purpose take precedence, the predominance test exercises an inertial effect, presuming the centrality

of the origina purpose, unless there is compelling contrary evidence.

C.

That evidence is lacking here. The panel majority ably explains why the Mosher memorid
passed constitutional muster between 1956 and 1988: It is“clear and indisputable” that the Star of
Hope Mission erected the monument as atribute to Mosher’ s life and beneficence, and it stood for
thirty-two yearswithout legal challenge. See Van Orden, 125 S. Ct. at 2870-71 (Breyer, J., concur-

ring). During the memorial’s*“second” stage, between 1988 and 1995, there was no religious aspect
to the monument at all, because the Bible was voluntarily removed (or never replaced) by the Star
of Hope after achalenge by alocal atheist group.? It isonly during the “distinct third phase,” when
Judge Devine restored and rededicated the monument, that the mgority somehow ferrets out a

“primarily religious purpose.”

8 Cf. Van Oden, 351 F.3d at 181 (noting that the Ten
Commandnents were tenporarily renoved in 1993 during a Capitol
construction project).
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If the mgority is correct that Judge Devine and his cohorts attempted to “commandeer[] the
monument for religious purposes’ long after it was installed as a private memorial, thisis precisely
theresult that McCreary prohibits. Use of the monument as an instrument of astate judge’ s political
campaign should no more affect the reasonable observer’ seval uation of itspredominant purpose than
should the litigating position adopted by the Kentucky counties to defend the third version of their
courthouse displays. See McCreary, 125 S. Ct. at 2740. Rather, the reasonable observer, placing
the rededication ceremony in the context of the long history of the Mosher memorial, surely would
conclude that the predominant purpose of the Mosher memorial in 1995 remained the same as it was

in 1956: to honor the life of a Houston businessman and Christian philanthropist.

.

Even assuming the validity of the panel mgority’s partitioning strategy for discerning gov-
ernment purpose, it gravely errs in the application of its premises to the post-1995 history of the
monument. Though the mgjority describes as “factualy baseless’ the claim that Judge Devine re-
stored the monument primarily to honor Mosher, that claim is amply supported by the record.

Devine testified that he learned about Mosher in the early nineties when he first saw the
memoria before becoming a judge. He has since spoken with surviving members of the Mosher
family and personally knows Carloss Morris, one of the founding members of the Star of Hope
Misson. Hiscourt reporter, Karen Friend, invited the Mosher family to the rededication. What first
attracted Judge Devine to the monument was its “ state of disrepair,” and he vowed “to restore that

monument to its old glory.”
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If county officials can constitutionally alow a private group to erect a permanent memorial
on public property, then surely a state official who works in county buildings may later take notice
of the memoria’s decrepit condition and seek to repair it, even if the person honored is long dead.
We have never before rejected an admittedly secular purpose as a sham merely because the state
actor, while still a candidate for office, ran on a general platform of putting Christianity back into
government.’ Rather, we have consistently recognized that “a purposeis no less secular ssimply be-
causeit isinfused with areligious element.”*°

The panel mgjority also fails to explain how the presence of Christian ministers at the re-
dedication ceremony, and the lack of involvement of a museum curator, distinguish the 1995 mem-
orial from its 1956 predecessor. The record reflects that ministers attended the original ceremony

and that the gatherers said prayers, neither of which fact suffices to negate afinding of predominant

® When asked to explain his platformat trial, Judge Devine
replied, “I try toliveny life according to Christian values. And
if that cones out in ny service to the community, then |’ m pl eased
about that.” The desire to execute the duties of one's office
according to personal Christian values hardly anounts to an intent
to unify church and state. It is, instead, a constitutionally-
protected use of another part of the First Anendnent, the often-
over| ooked Free Exercise C ause.

10 Freiler v. Tangi pahoa Parish Bd. of Educ., 185 F.3d 337,
345-46 (5th Cr. 1999) (finding that mandatory disclainmer before
teaching theory of evolution furthered the secul ar purposes of
acknowl edging alternative theories of the origin of l|ife and
reducing friction between parents and children on the subject); see
al so Doe by Doe v. Beaunont Indep. Sch. Dist., 240 F.3d 462, 468
(5th Cr. 2001) (en banc) (deciding that a school program
permtting clerical volunteers to counsel students advanced secul ar
purpose of “provid[ing] dialogue between the clergy and students
regarding civic values and norality”).
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secular purpose, because prayer isan entirely appropriate component of a ceremony held in memory
of the deceased.™

Nor did a museum curator participate in the monument’s instalation, a fact that is unsur-
prising given that no decision with respect to itsingtalation or refurbishment required the judgment
of aprofessional curator.? Although the analogy of a“museum setting” can be helpful in resolving
cases of this nature, “[w]e need not accept the State’ s museum analogy in full measure” to find that
the context of a display does not amount to an endorsement of religion.”* Because the primary
secular purpose is honoring amember of the community, rather than presenting athematic collection
of historic or artistic artifacts, the absence of acurator isnot especidly probative. At any rate, neither
of these facts supports the panel mgority’s conclusion that the Mosher memorial somehow
“morph[ed] into areligious symbol” between 1956 and 1995.

Additionaly, in conducting itstruncated purpose anaysisthe mgority wholly ignoresthefact
that the monument entered a distinct fourth stage of its existence in 1997, when control over its
operation and maintenance was returned to the Star of Hope Mission, whose membersareintimately
acquainted withits original purpose and with Mosher’ slife. Thefact that the Mission controlled the
monument for six additional years between the end of Judge Devine' s supervision and the filing of
thissuit highlightsthe brevity of the time period that has given offense to the panel mgoritySSa scant

two out of forty-seven years. The mgjority’s hypothetical observer, so attentive to the sea-change

11 See infra part |1l (noting that the dedication of the
Washi ngt on Monunment included a prayer in President Wshington’s
honor) .

2 Cf. Van Orden v. Perry, 351 F.3d 173, 180-81 (5th Cir.
2003), aff'd, 125 S. Ct. 2854 (2005).

13 1d. at 181.
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in the monument’ s purpose supposedly wrought by the 1995 rededication, certainly would not have
missed the fact that the original donors resumed possession two years later, thus removing any

conjured constitutional infirmity.

1.

Findly, we must consider whether the appearance, setting, and alteration of this particular
display would cause religious purpose to predominate or to have the impermissible effect of advanc-
ing religion. The Star of Hope Mission, a private charitable organization dedicated to meeting the
needs of Houston’s homeless population, conceived the monument as a memorial to Mosher, a
considerable donor and supporter.* Critical to this monument’ s probable effect on the publicSSand
the likely reason why it survived so long unchallengedSSis its status as a memorial. Reflection on
the sacred often accompanies the solemn remembrance of those who have departed this life.

One need look no further than the National Mall to find examples of famous memorias fea-
turing inspiring religious invocations. The Jefferson Memoria contains severa inscriptions with
referencesto God, such asthe statement that “ God who gave uslife gave usliberty. Cantheliberties
of a nation be secure when we have removed a conviction that these liberties are the gift of God?’
The Lincoln Memorial contains inscriptions of the texts of President Lincoln’s Second Inaugural
Address and the Emancipation Proclamation, both of which reference God. At the dedication of the
Washington Monument, aminister led the assembled crowd in prayer, which included this passage:

“And now, O Lord of al power and maesty, we humbly beseech Thee to let the wing of Thy pro-

14 See Van Orden, 125 S. Ct. at 2870 (Breyer, J., concurring)
(noting that the donor of the Texas Capitol nonunent, the Fraternal
Order of Eagles, is a private civic organi zation).
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tection be ever outspread over the land of Washington!”*> A Bibleisin the cornerstone of the obe-
lisk, at least two interior memorial stones feature Bible passages (including one with an open Bible
in bas-relief), and the apex of the east face bears the inscription Laus Deo, or “Praise be to God.”
These monuments, which are indisputably constitutional, instruct that official use of religious sym-
bolism is constitutionally appropriate in memoriam.

The Mosher memorial is merely one of several honorific markers located on or near the
grounds of the courthouse, including two wall plaques commemorating previous county commis-
sonersand amemorial to Walter Quebedeaux, apublic servant and environmental activist. Although
the Mosher memoria is the only one with religious content, the text is unthreatening to a non-
adherent, becauseit isinvigbleto any observer who does not conscioudy decide to stand in front of
the structure and look into the display.

Furthermore, unlike the countiesin McCreary (and the Eaglesin Van Orden, for that matter),
the Star of Hope Mission never intended to emphasize any particular religioustext in displaying the
Bible: Animportant fact in this regard, to which the mgjority ascribes no significance, is that the
Mission’s members periodically turn the pagesto preservethe physica integrity of the book. Instead
of promoting a particular religious passage, the Misson intended the dedication to Mosher on the
base of the monument to predominate, as shown by the fact that that dedication is both permanent

andvisibleat adistance.’® Theobjective observer can only concludethat the discreetness of the Bible

1S, Doc. No. 57-224, at 131, 134 (1903).

1 Cf. McCreary, 125 S. C. at 2728 (observing that the Ten
Commandnents display is “readily visible to . . . county citizens
who use the courthouse to conduct their civic business”) (internal
quotations omtted); Stone v. Gaham 449 U. S. 39, 42 (1980)
(opining that the only purpose of posting of Ten Commandnents on
cl assroomwal | s was “to i nduce the school children to read, neditate
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both accommodates the Star of Hope' s desire to include a symbol of Mosher’ s Christian faith in his
memorial and respectsthe prerogative of the “[p]assersby who disagree with the message conveyed
by these displays. . . to ignore them, or evento turntheir backs, just asthey arefreeto do when they
disagree with any other form of government speech.” County of Alleghenyv. ACLU, 492 U.S. 573,
644 (1989) (Kennedy, J., concurring).

It remainsto discusstherisble suggestion that we should attach significanceto the apparently
grave constitutional transgression that the current incarnation of the monument, unlike the origind,
containsared neon light within the Bible display case. Karen Friend, who was closely involved with
the restoration effort, testified that the light was originaly installed to prevent the accumulation of
moisture, an assertion supported by the fact that additional lights (not visibleto the public) werelater
included in the base of the monument to dry the book from underneath, when moisture continued to
be a problem.

Evenif thelight were instaled primarily to illuminate the Bible, thisis no cause for concern,
for many public areasand displaysarelit so that they may remainvisbleat night. Apparently wedded
to the inaccurate notion that this light is particularly bright so as to attract attention (despite that a
casual examination of the memorial reveals otherwise), the panel mgority also somehow forgetsthat
at oral argument, counsel for the plaintiff importantly conceded that a hypothetical identical Biblical
monument, dedicated to the Reverend Martin Luther King, Jr., and obviously emphasizing the re-

ligious aspects of hislifeand service, would pass constitutional muster if it lacked a sectarian history.

upon, perhaps to venerate and obey, the Conmandnents”).
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Theidentity of the honoree, however, isadistinction without adifference. If acounty could
choose to honor aprominent spiritual and civil rightsleader with amonument highlighting the Bible
as asign of hisfaith, there is no reason why they could not smilarly honor a layman whose faith

inspired alifetime of philanthropy.

V.

The panel mgority does not, because it cannot, “decide that the Count[y’ 5] past actions for-
ever taint any effort on[its] part to deal with the subject matter.” McCreary, 125 S. Ct. at 2741. On
the basis of the mgority opinion, as a matter of logic, the Star of Hope Mission would be within its
rights to rededicate the monument at some future date (five yearslater, or ten?) and restore its pre-
dominantly secular character, free from the influence of Judge Devine. | havenoillusions, however,
that the “objective observer,” as formulated by this court, would be as quick to forget the religious
exhortations of Judge Devine as it today ignores the charitable contributions of William Mosher to
the Houston community that memoriaized him.

In asingle misguided sentence, the mgority revealsthat what it seeksis not the predominant
purpose of a display but the systematic exclusion of religion from the public sphere: “An origind
religious purpose may not be concealed by later acts, nor may a newfound religious purpose be
shielded by referenceto an origina purpose.” Bound by this premise, future panels of thiscourt need
not engage in the delicate task of deciding whether the record before us reveals, on balance, a
governmental purpose to advance or inhibit religion. Rather, we may discharge our judicia duties
merely by citing the above language, enjoining a private memorial whenever or wherever religious

sentiment appears in the course of its existence over decades or even centuries.
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This approach, however, inaccurately reflects the balance struck by the Court in McCreary
and Van Orden between government neutrality and respect for the religious traditions of the United

States and the American People. Accordingly, | respectfully dissent.
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